2402 WIS JI-CIVIL 2402

2402 MISREPRESENTATION: STRICT RESPONSIBILITY

To constitute strict responsibility misrepresentation in this case, there are five elements
which must be proved by (plaintiff).

First, that (defendant) made the representation of fact. Representations of fact do not
have to be in writing or by word of mouth, but may be by acts or conduct on the part of
(defendant) [, or even by silence if there is a duty to speak. A duty to speak may arise when
information is asked for; or where the circumstances would call for a response in order that
the parties may be on equal footing;! or where there is a relationship of trust or confidence
between the parties?].

An expression of opinion which either indicates some doubt as to the speaker’s belief
in the existence of a state of fact, or merely expresses the speaker’s judgment on some
matter such as quality, value, authenticity and the like, does not constitute a representation
of fact.® However, a statement of opinion may, in your discretion, be determined by you to
be a representation of fact.* In making your determination, you may consider the form and
manner of expression® [or the disparity of knowledge between the parties of the underlying
facts;® or the existence of a trust or confidence relationship between the parties’].

Second, that the representation of fact was untrue.

Third, that (defendant) made the representation as a fact based on (his) (her) own
personal knowledge, or in circumstances in which (he) (she) necessarily ought to have

known the truth or untruth of the statement. (Plaintiff) must prove that (defendant)
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represented the fact from (his) (her) personal knowledge, or was so situated that (he) (she)
either had particular means of ascertaining the pertinent facts, or (his) (her) position made
possible complete knowledge and (his) (her) statements fairly implied that (he) (she) had
it.8

Fourth, that (defendant) had an economic interest in the transaction, or, in other words,
that (defendant) stood to make a financial gain if (plaintiff) entered into the transaction.® It
is immaterial whether (defendant) in good faith believed such representation to be true.°
Likewise, it is immaterial whether (defendant) had any intent to deceive (plaintiff).!

Fifth, that (plaintiff) believed such representation to be true and relied on it.*? [It is not
necessary that the representation made be of such character as would influence the conduct
of a person of ordinary intelligence and prudence.'®] Representations are to be tested by
their actual influence on the person to whom made, [not upon the probable effect of such
representation upon some other person'4]. In determining whether (plaintiff) actually relied
upon the representation, the test is whether (he) (she) would have acted in the absence of
the representation.’® It is not necessary that you find that such reliance was the sole and
only motive inducing (him) (her) to enter into the transaction. If the representation was
relied upon and constitute a material inducement, that is sufficient.

If you find, however, that (plaintiff) or the person to whom the representation was
made knew it to be false, then there can be no justifiable reliance as no one has the right to

rely upon a representation that he or she knew was untrue.’
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Nor can there be justifiable reliance if (plaintiff) relied on a representation which (he)
(she) should have recognized as preposterous or which is shown by facts within (his) (her)
easy observation and (his) (her) capacity to understand to be obviously untrue.'®

(Plaintiff) is not required before relying upon the representation of fact to make an

independent investigation.®

SUGGESTED SPECIAL VERDICT

Question 1: Did (defendant) make the representation of fact as to ?

(State the ultimate facts alleged to be relied on.)

ANSWER:
Yes or No
Question 2: If you answer “yes” to question 1, then answer this question:
Was the representation untrue?
ANSWER:
Yes or No
Question 3: If you answered “yes” to both questions 1 and 2, then answer this
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question:

Did (defendant) make the representation as a statement based on (his)
(her) personal knowledge or in circumstances in which (he) (she)
necessarily ought to have known the truth or untruth of such a

representation?

ANSWER:
Yes or No
Question 4: If you answered “yes” to both questions 1, 2, and 3, then answer this

guestion:

Did (defendant) have an economic interest in the transaction?

ANSWER:
Yes or No
Question 5: If you answered “yes” to questions 1, 2, 3 and 4, then answer this
question:
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Did (plaintiff) believe the representation to be true and justifiably rely

on it to (his)(her) financial damage?

ANSWER:

Yes or No

Question 6: If you answered all the preceding questions “yes,” then answer this

question:

What sum of money will fairly and reasonably compensate (plaintiff)

for (his) (her) financial damage?

ANSWER: $

NOTES:
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COMMENT

This instruction and comment were approved by the Committee in 1969 and revised in 2018. This
revision was approved by the Committee in September 2022; it added to the comment.

See Law Note Wis JI-Civil 2400 for a discussion of the economic loss doctrine.

For burden of proof, see Wis JI-Civil 205.
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Circumstantial evidence used to establish actual reliance. Wisconsin law does not require
direct evidence to prove elements of every cause of action. See WIS JI—CIVIL 230. Furthermore,
Wisconsin law permits the use of circumstantial evidence to establish actual reliance upon the
representation as required by element five. See Beuttler v. Marguardt Management Services, Inc.,
2022 W1 App 33, 404 Wis.2d 116, 130, 978 N.W.2d 237. The burden of proof on summary judgment
“...can also be met by reasonable inferences drawn from circumstantial evidence.” Techworks, LLC
v. Wille, 2009 WI App 101, 318 Wis. 2d 488, 12, 770 N.W.2d 727.
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